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OPINION

Judy Dodson (“Plaintiff,” or “Appellant”) was formerly employed by St. Thomas Hospital
(the “Hospital”) as a Cardiac Thoracic Operating Room Processing Assistant. Specificaly, Ms.
Dodson was responsible for stocking the sub-sterile areas, counting instruments, stocking back-up
carts and setting up the operating rooms for the nurses. Ms. Dodson’ s work hours were from 5:30
am. until 2:00 p.m.

In late February 2003, Jan Barnhill, a registered Nurse in the cardiac surgery area, began
receiving threatening and harassing cards and letters at the Hospital. The initial cards and letters
were found taped to Ms. Barnhill’s locker in the cardiac surgery room. Ms. Barnhill reported the
cards and letters to Brian Baker, the Hospital’s Security Supervisor, and Mr. Baker began an
investigation.



At the outset of the investigation, Mr. Baker interviewed Ms. Barnhill and other cardiac
surgery employees about the cardsand | etters. Ms. Barnhill believed that it was possiblethat her ex-
boyfriend wasin some way connected to the threats; however, her ex-boyfriend was not a Hospital
employee and would allegedly not have been ableto accessthelocker room. Noneof the employees
that Mr. Baker interviewed had seen anyone deliver the cards and letters nor did they have any idea
who might be responsible. In addition, none of the employees were able to provide any specific
information as to when the cards and | etters appeared in the locker room.

Additional cardsand letterswereleft on Ms. Barnhill’ slocker in March 2003 and other cards
were mailed to the Hospital’ s address to the attention of Ms. Barnhill during thistime. Because of
theinability to pinpoint thetiming of thedelivery, Mr. Baker was unableto identify theindividual (s)
responsible for leaving the cards and | etters.

On April 10, 2003, additional cards addressed to Ms. Barnhill werefound at approximately
6:30 am. inthe cardiac surgery lounge. Accesstothecardiac surgery loungeisrestricted to Hospital
employees. Mr. Baker interviewed several employees and learned that the cards had not beeninthe
loungethe night before. Hethen reviewed the videotape recording made by the surveillance camera
immediately outside the door leading to the cardiac surgery areawhere the lounge islocated. The
tape showed several people, including Ms. Dodson, entering the area. Each of theindividuals who
entered the area, other than Ms. Dodson, wore surgical scrubs. Thus, Mr. Baker determined that
thoseindividualswere entering the areafor alegitimate purpose. Ms. Dodson, however, entered the
area in street clothes carrying a purse. She exited quickly—within approximately one minute of
entering. From this, Mr. Baker determined that Ms. Dodson was entering the areafor the purpose
of dropping something off and not for the purpose of working.

Following Mr. Baker's review of the tape, he contacted Diana Fitzpatrick, the Cardiac
Thoracic Operating Room Manager for the Hospital and the supervisor for Ms. Barnhill and Ms.
Dodson. Ms. Fitzpatrick identified Ms. Dodson onthetape. Ms. Fitzpatrick and Mr. Baker then met
with Ms. Barnhill to determine if she had any type of relationship with Ms. Dodson or if there was
any reason that Ms. Dodson would be involved in delivering the cards and letters. During the
interview, Ms. Barnhill informed Ms. Fitzpatrick and Mr. Baker that Ms. Dodson had cleaned her
house for a period of time but that she had advised Ms. Dodson several months prior that she no
longer needed her services. Ms. Barnhill also indicated that Ms. Barnhill’s former boyfriend had
frequently been present at her house when Ms. Dodson was cleaning and that he appeared to have
developed a friendly relationship with Ms. Dodson’s husband who was aso present during the
cleaning.

On April 17, 2003, three cardswerefound on the cardiac surgery desk. Mr. Barker reviewed
thevideotaperecording made of the surgery desk area. Thetape showed Ms. Dodson removing three
cards from her purse and laying them on the desk.

On April 22, 2003, Ms. Fitzpatrick and the Hospital’ s Human Resources Generaist Cathy
Tyler (together with Ms. Fitzpatrick and the Hospital, “ Defendants,” or “ Appellees’) met with Ms.
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Dodson. Ms. Fitzpatrick and Ms. Tyler informed Ms. Dodson that the Security Department had been
investigating the harassing letters and cards and that they had a videotape that showed Ms. Dodson
delivering three of the letters. When asked why she delivered the cards, Ms. Dodson allegedly
replied that the cardsand letterswere“ajoke,” that she did not write them and that she had delivered
them “for a friend.” Ms. Dodson allegedly refused to divulge the name of said “friend.” Ms.
Fitzpatrick and Ms. Tyler theninformed Ms. Dodson that the | etterswere of athreatening natureand
inappropriate and that the Hospital wasterminating her employment. Ms. Dodson allegedly said that
she could not understand why the Hospital was terminating her employment and repeated that it was
“just ajoke.” Ms. Tyler and Ms. Fitzpatrick explained that her actionswere aform of stalking and
that she had violated the Hospital’ s employment policies.

Following her termination, on May 27, 2003, Ms. Dodson filed a Complaint against the
Hospital, Ms. Tyler and Ms. Fitzpatrick. The Complaint reads, in relevant part, as follows:

6. Plaintiff was attending to her job functions at approximately 5:15
AM on April 17, 2003. A man not familiar to her approached her,
stating that he was lost and needed to deliver some “Thank You”
cards to the Department of Open Heart Surgery. He had severa
sealed envelopes in his possession, which he represented contained
the cards. Plaintiff advised this person that the Department was not
open, and this person thereupon asked plaintiff if she would be
willing to assist him in getting the cardsto their intended destination.
Plaintiff, in accordance with St. Thomas' established protocol and
“CoreValues,” replied that the envel opes could either beleft with St.
Thomas Security or, aternatively, he could leave the envel opes with
plaintiff and she would place them on the desk in the Department
requested. The person asked plaintiff to deliver thecards. Sheagreed
to do so, and did in fact deliver the envelopes, unopened, to the
destination requested.

7. Plantiff had no reason to believe that the person described
hereinabove had any motive other than that stated, nor any reason to
believe that the sealed envelopes contained anything other than
“Thank You” cards, asrepresented. Plaintiff did, in fact, reasonably
believethat the representations made to her by the person in question
were true.

8. On April 22, 2003, plaintiff was summoned summarily and
without warning to the St. Thomas Human Resources Department.
At that time, defendants Tyler and Fitzpatrick, acting in their
respective capacities as employees, servants, and disclosed agents of
St. Thomas, informed plaintiff that shewasbe ng discharged from her
employ for “stalking.” Plaintiff was informed that the sealed
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envelopes which she had received and delivered, as described
hereinabove, contained threats against a St. Thomas nurse named
Janice Barnhill. Defendants called plaintiff acriminal. St. Thomas
caused a criminal complaint to be made against plaintiff with the
Metropolitan Nashville Police Department, as a result of which
plaintiff was threatened with being charged with unspecified crimes
apparently associated with the contents of the sealed envel opes.

9. Defendants knew, or in the exercise of reasonable prudence and
diligence should have known, from plaintiff’s long and untroubled
employment history that it wasextremely unlikely that plaintiff would
surreptitiously threaten a fellow employee or act in any other way
commensurate with an accusation of “stalking.” Defendants
investigation of the incident described in this Complaint was either
nonexistent or woefully inadequate and negligently performed.

10. The conduct of defendants, as described hereinabove, was
“outrageous conduct” both tortuous and actionable.

11. Theconduct of defendants, asdescribed hereinabove, iscorrectly
characterized as intentiona infliction of emotional distress.
Alternatively, the conduct of defendants, as described hereinabove,
iscorrectly characterized asnegligent infliction of emotional distress.
Either or both are actionable.

12. The conduct of defendants, as described hereinabove, was
defamatory and actionable.

13. Asadirect and proximateresult of defendants’ wrongful actsand
omissions, as described hereinabove, plaintiff has suffered and will
continue to suffer psychological injury, extreme emotional distress,
and humiliation. Further, plaintiff’s earning capacity has been
diminished by said conduct.

WHEREFORE AND FOR ALL OF WHICH plantiff sues
defendants, jointly and severally, for $1,000,000.00in actual damages
and $1,000,000.00 in exemplary damages....

On July 9, 2003, the Appelleesfiled an Answer generally denying the accusations contained
in Ms. Dodson’s Complaint and asserting, inter alia, that Ms. Dodson was an at-will employee who
was subject to termination at any time.



On February 27, 2004, Appelleesfiled “ Defendant’ sM otion for Summary Judgment,” along
with aStatement of Material and Undisputed Facts, depositions, affidavits, and other documentation
in support thereof. On April 12, 2004, Ms. Dodson filed “Plaintiff’s Memorandum in Opposition
to Defendant’ s Motion for Summary Judgment,” along with “Plaintiff’ s Response to Defendant’s
Statement of Material and Undisputed Facts.”

A hearing was held by the trial court on April 16, 2004. On April 27, 2004, the trial court
entered its Order granting Appellees Motion for Summary Judgment. Ms. Dodson appeals and
raises two issues for review as stated in her brief:

1. Whether the Court erred in holding that Tennessee law does not
recognize causes of action for negligent or intentiona infliction of
emotional distressin the context of an employer’s termination of an
at-will employee.

2. Whether the trial court erred in holding that Defendant was not
liablefor the tort of negligent infliction of emotional distress.

In addition to the above issues, Appellees assert that Ms. Dodson’s appeal is frivolous and that,
consequently, they are entitled to an award of fees and expenses.

A motion for summary judgment should be granted when themovant demonstratesthat there
areno genuineissues of material fact and that the moving party is entitled to ajudgment as amatter
of law. See Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the burden of
demonstrating that no genuineissue of material fact exists. SeeBain v. Wells, 936 S.\W.2d 618, 622
(Tenn.1997). On amotion for summary judgment, the court must take the strongest | egitimate view
of the evidence in favor of the nonmoving party, alow all reasonable inferences in favor of that
party, and discard all countervailing evidence. See id. In Byrd v. Hall, 847 SW.2d 208
(Tenn.1993), our Supreme Court stated:

Onceit is shown by the moving party that there is no genuine issue
of material fact, the nonmoving party must then demonstrate, by
affidavitsor discovery materials, that thereisagenuine, material fact
dispute to warrant atrial. In thisregard, Rule 56.05 providesthat the
nonmoving party cannot simply rely upon his pleadings but must set
forth specific facts showing that there is a genuine issue of material
fact for trial.

Id. at 210-11 (citations omitted).
Summary judgment isonly appropriate when thefacts and thelegal conclusionsdrawn from

the facts reasonably permit only one conclusion. See Carvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn.
1995). Since only questions of law are involved, there is no presumption of correctness regarding
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atria court's grant of summary judgment. See Bain, 936 SW.2d at 622. Therefore, our review of
thetria court's grant of summary judgment is de novo on the record before this Court. See Warren
v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn.1997).

Ms. Dodson first contends that summary judgment was granted in error because the record
contains disputed material facts. Specificaly, Ms. Dodson asserts that the outcome here “hinges
squarely on state of mind, intent, or witness credibility” and, consequently, summary judgment is
not the appropriate vehicle for disposition. Asset out in her Complaint above, Ms. Dodson claims
that she was approached by a stranger who asked her assistance in delivering some “Thank you”
cards. However, aside from the Complaint, there is nothing in this record (i.e. a sworn statement)
to corroborate her account of theeventsthat precipitated her placing the envel opeson the department
desk.! When reviewing the lower court’ s decision, we must bear in mind that the causes of action
at issue in this appea are negligent infliction of emotional distress and intentional infliction of
emotional distress. The material facts bearing on these causes of action, therefore, lieintheactions
of Ms. Tyler and/or Ms. Fitzpatrick in dealing with Ms. Dodson during the meeting that culminated
inMs. Dodson’ stermination. Asevidenced by Ms. Dodson’ s* Responsesto Defendant’ s Statement
of Material and Undisputed Facts,” the actions of Ms. Tyler and Ms. Fitzpatrick are undisputed, to
wit:

19. On April 22, 2003, Ms. Fitzpatrick and Cathy Tyler, Human
Resources Generalist, met with Ms. Dodson after reviewing the
Security Department’ s investigation.

RESPONSE: Admitted.

20. Ms. Fitzpatrick and Ms. Tyler advised Ms. Dodson that the
Security Department had been investigating the delivery of
threatening and harassing cards and |letters to Jan Barnhill and they
had learned that she had been involved in delivering the cards and
letters.

RESPONSE: Admitted.

21. Ms. Fitzpatrick and Ms. Tyler explained to Ms. Dodson that they
had reviewed video tape recordings which showed her entering the
hall leading to the cardiac lounge at the approximate time cardswere
left in the lounge and leaving a set of cards at the security desk.

RESPONSE: Admitted.

1 W e note that Ms. Dodson’s Deposition was filed in this case; however, this Deposition does not contain
testimony concerning a stranger allegedly soliciting Ms. Dodson to deliver the envelopes.
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22. Ms. Tyler asked M's. Dodson why she had delivered the cardsand
letters to Ms. Barnhill and Ms. Dodson replied that the cards and
letters were “ajoke,” that she did not write the cards and letters and
that she had delivered them “for a friend.” Ms. Tyler and Ms.
Fitzpatrick asked Ms. Dodson what friend and she said “just a
friend.”

RESPONSE: Admitted, but incomplete. Plaintiff’s use of the
word “joke”, in context, was meant in the sensethat the current
circumstances-being ter minated—wer e preposter ousand unfair.
The“friend” plaintiff referred to was a friend of someone else,
not afriend of plaintiff.

23. Ms. Tyler and Ms. Fitzpatrick then told Ms. Dodson that the
|etterswere of athreatening natureand inappropriateand the Hospital
was terminating her employment.

RESPONSE: Admitted.

24. Ms. Dodson said she could not understand why the Hospital was
terminating her employment and repeated that it was “just a joke.”
Ms. Tyler and Ms. Fitzpatrick explained that her actionswereaform
of stalking and that she had violated the Hospital’s employment
policies.

RESPONSE: Admitted, but incomplete. See Responseto no. 22,
above.

(Citations to the record omitted).

Ms. Dodson also contends that the Hospital was negligent in its investigation surrounding
the harassing letters and cards. When questioned about her knowledge of the extent and nature of
Mr. Baker’ sinvestigation, Ms. Dodson responded, in relevant part, as follows in her Deposition:

Q. You clam in the lawsuit you filed against the defendants, Mrs.
Dodson, as | understand it, that the defendants’ investigation of the
matterssurrounding your termination was nonexistent, inadequate, or
negligent. Tell me what you know about what investigation was
performed prior to your termination.

A. They [ Ms. Tyler and Ms. Fitzpatrick] said they seen [sic] me
laying the cards on the desk and that | was on camera, which | didn’t
deny doing. | told them I did it.



Q. Okay. Do you know anything else about what kind of
investigation was performed that led to your termination?

A. That’'sall they told me.

Q. Okay. Tell methen, what isthe factua basis for your clam in
thislawsuit that the defendants did not do an adequate investigation
prior to terminating you?

A. What do you mean?
Q. Do you understand my guestion?
A. No.

Q. Widl, you've claimed in this lawsuit, Mrs. Dodson, that the
defendants' investigation into the eventsthat led to your termination
was negligent, inadequate, and nonexistent. What | want to know is
what facts you relied on for that claim.

A. Well, I would think you would have to have more than that, just
the four cards.

Q. Morethan what?

A. More proof of something, you know, that—because all | did was
laid [sic] the four cards on the desk, and they fired me on that. |
mean, to me, you would haveto have substantial...something that I'm
doing wrong other than that.

Despite the fact that Ms. Dodson, in her deposition, contends that she knew nothing of the
investigation outside the fact that the Hospital knew she had place the cards on the department desk,
in her “Responses to Defendants’ Statement of Material and Undisputed Facts,” she admitsto the
following facts surrounding Mr. Baker’ s investigation:

7. Mr. Baker was unable to pinpoint the approximate time the cards
and letter [theinitial cards and letters found taped to Ms. Barnhill’s
locker inthe cardiac surgery locker room] had beendelivered in order
to focus on the specific individuals entering or exiting the locker
room at a particular time.



RESPONSE: Admitted.

* * *

10. On April 10, 2003, additional cards addressed to Ms. Barnhill
were found at approximately 6:30 am. in the cardiac surgery lounge.
Access to the cardiac surgery lounge is restricted to Hospital
employees.

RESPONSE: Admitted.

11. Mr. Baker interviewed employees and |earned that the cards had
not been in the lounge the night before.

RESPONSE: Admitted.

12. Mr. Baker then reviewed the video tape recording made by the
cameraimmediately outside thedoor leading into the cardiac surgery
areawhere the lounge is locate.

RESPONSE: Admitted.

13. The tape recording showed several individuals entering the area
before the cards were found, including Ms. Dodson. Each of the
individualswho entered the areaother than Ms. Dodsonworesurgical
scrubs and Mr. Baker thus determined that those individuals were
entering theareafor the purpose of proceeding to operating roomsfor
surgery or other work in the cardiac surgery area.

RESPONSE: Admitted.

14. Unlikethe otherswho entered the cardiac surgery areabeforethe
cards were found, Ms. Dodson entered the area in street clothes
carrying a purse. She exited the area quickly; leaving within
approximately one-minute of enteringthearea. Thesefactsindicated
to Mr. Baker that Ms. Dodson was entering the area not for the
purpose of work but for the purpose of dropping something off in the
lounge.

RESPONSE: Admitted.

15. Following Mr. Baker’s review of the tape, he contacted Diana
Fitzpatrick, Cardiac Thoracic Operating Room Manager for the
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Hospital and the supervisor for Ms. Barnhill and Ms. Dodson, and
asked her if she could identify the individual on the tape.

RESPONSE: Admitted.

* * *

18. On April 17,2003, more cardswere found on the cardiac surgery
desk. Mr. Baker reviewed the video tape recording made of the
surgery desk area. The tape showed Ms. Dodson removing three
cards from her purse and laying them on the surgery desk.

RESPONSE: Admitted.
(Citations to the record omitted).

Based upon the foregoing admissions, it appears that the materia facts surrounding Mr.
Baker’sinvestigation are undisputed in this case. Having found that thereis no dispute of material
fact inthiscase, we now turn to the question of whether Appelleesare entitled to summary judgment
as amatter of law.

It is undisputed that Ms. Dodson was an at-will employee of the Hospital. Our Supreme
Court, in Stein v. Davidson Hotel Company, 945 SW.2d 714 (Tenn. 1997), states as follows
concerning when a cause of action lies for alega wrong stemming from termination of an at-will
employee:

The doctrine of employment-at-will is a long standing rule in this
State which recognizes the concomitant right of either the employer
or theempl oyeeto terminatethe employment rel ationship at any time,
for good cause, bad cause, or no cause at all, without being guilty of
alegal wrong. Harneyv. Meadowbrook Nursing Center, 784 S.\W.2d
921, 922 (Tenn.1990); Watson v. Cleveland Chair Co., 789 SW.2d
538 (Tenn.1989). Both by statute and caselaw inthisand other states,
however, some restrictions have been imposed upon the right of an
employer to terminate an at-will employee. In Tennessee an
employee-at-will generally may not be discharged for attempting to
exercise a statutory or constitutional right, or for any other reason
which violates a clear public policy which is evidenced by an
unambiguous constitutional, statutory, or regulatory provision. See
e.g., Mason v. Seaton, 942 SW.2d 470 (Tenn.1997); Conatser v.
Clarksville Coca-Cola, 920 S.W.2d 646 (Tenn.1995); Reynolds v.
Ozark Motor Lines, Inc., 887 SW.2d 822 (Tenn.1994); Anderson v.
Standard Register Co., 857 S.W.2d 555 (Tenn.1993); Hodgesv. S.C.
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Toof & Co., 833 SW.2d 896 (Tenn.1992); Chism v. Mid-South
Milling Co., 762 S.W.2d 552 (Tenn.1988); Clanton v. Cain-Sloan
Co., 677 SW.2d 441 (Tenn.1984).

Id. at 716-17.

In the instant case, Ms. Dodson has not alleged that her termination wasin violation of any
statute, right, or public policy. The gravamen of at-will employment is the recognition that both
employers and empl oyees need freedom to maketheir own businessjudgmentswithout interference
of the courts. Mason v. Seaton, 942 SW.2d 470, 474 (Tenn. 1997). Absent a clear abuse of law
or policy, itisbeyond the purview of this Court to find that an employer isqguilty of “alegal wrong’
in terminating an employee who is believed to have participated in the stalking and harassment of
another employee. However, although no “legal wrong” arisesfrom the actual termination of an at-
will employee in Tennessee absent violation of policy or statute, we cannot stretch the holding of
Stein so far asto say that there can be no cause of action arising from the manner inwhich an at-will
employeeisterminated. Consequently, wewill addressthe meritsof Ms. Dodson’ s causes of action
for both intentional and negligent infliction of emotional distress.

Our Supreme Court outlined the three elements that a plaintiff must alege to make a prima
facie showing of intentional infliction of emotional distress in Bain v. Wells, 936 S.W.2d 618
(Tenn.1997). "[U]nder Tennesseelaw, there arethree essential elementsto acause of action: (1) the
conduct complained of must be intentional or reckless; (2) the conduct must be so outrageous that
it is not tolerated by civilized society; and (3) the conduct complained of must result in serious
mental injury.” 1d. at 622. As to the second element, Tennessee has adopted the definition of
outrageous conduct given in the Restatement (Second) of Torts:

The cases thus far decided have found liability only where the
defendant's conduct has been extreme and outrageous. It hasnot been
enough that the defendant has acted with an intent which is tortious
or even criminal, or that he hasintended to inflict emotional distress,
or even that his conduct has been characterized by 'malice,' or a
degree of aggravation which would entitle the plaintiff to punitive
damages for another tort. Liability has been found only where the
conduct has been so outrageous in character, and so extreme in
degree, asto go beyond all bounds of decency, and to beregarded as
atrociousand utterly intolerablein acivilized community. Generally,
the case is one in which the recitation of the facts to an average
member of the community would arouse his resentment against the
actor, and lead him to exclaim, 'Outrageous!'

2We notethat M s. Dodson’ ssecond issue only raisesaquestion concerning the negligent infliction of emotional
distress claim; however, we will address both negligent and intentional infliction of emotional distress since both were
raised in the Complaint.
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Id. at 623.

Therecitation of the undisputed material factsin this case, as set out above, s mply does not
arousethelevel of resentment toward the Hospital or its employeesthat would be necessary to make
out aclam for intentional infliction of emotional distress.

Astotheclaimfor negligent infliction of emotional distress, our Supreme Court has outlined
the primafacie case for negligent infliction of emotional distress. In order to make such acase, the
plaintiff must prove the elements of duty, breach of duty, injury or loss, causation in fact, and
proximate cause. See Camper v. Minor, 915 SW.2d 437, 446 (Tenn.1996). In Camper, the Court
further held that recovery for negligent infliction of emotional distress claims, where there is no
physical injury, is limited to serious or severe emotional injury supported by expert medical or
scientific proof. Id. From our review of the record, Ms. Dodson has provided no scientific or
medical proof to meet the burden of establishing an injury under thistort. Consequently, summary
judgment was correct on these causes of action.

Appellees seek an award of attorney fees and costs for afrivolous appeal. As our Supreme
Court has stated, "Successful litigants should not have to bear the expense and vexation of
groundlessappeals.” Davisv. Gulf I nsurance Group, 546 S.W.2d 583, 586 (Tenn.1977). However,
fromthetotality of the circumstance, we do not find this to be afrivolous appeal. For theforegoing
reasons, the judgment of the trial court is affirmed. Costs of this appeal are assessed against the
Appellant, Judy Dodson, and her surety.

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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